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TO TEE 


PETITION of Hugh Mitchell in Ma- 
fterbead of Nith, William Macihuraith 
younger of Dalreoch, and Allan Gil. 
our in Privick, alias Aunbank.. 


younger of Rigg, twenty one black cattle, at the. 1763. 


price of 57 /. Sterling; for which ſum, Mitchell, of 
the ſame date, accepted a bill to the reſpondent, 
payable againſt the term of Lammas thereafter. 

That the ſaid James Mitchell did, upon the ſaid 17th of 
May, purchaſe from John Tennent in Coretown, fifty one 
black cattle, at. the price of 147 J. Sterling, and which, at 
the ſame time, were delivered over to Miichell. | 

Mitchell being in the moſt bankrupt circumſtances when 
he made the foreſaid purchaſes, was proceeding the very 
next day with his cattle, to carry them out of the country; 
but ſundry of his creditors, viz. Allan Gilmour, Hugh _ 

| 7 chelli, 


() F this. date, the reſpondent ſold to James Mitchell May 17t,. 


* 
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May 18th, chell, and William Macihuvraith, the petitioners, of this date, 


1763. the very next day after the purchaſe of ſaid cattle, did, in ob 
virtue of letters of horning, at their inſtance againſt the W. 
ſaid James Mitchell, poind and carry off the ſaid cattle, and 
many others, to the number of ſeven ſcore and two, as be- rif 
longing in property to him. vii 


That the reſpondent being informed of this pretended 
poinding, and that the ſame was to be completed on the 
Igth day of the ſaid month of May, at the market croſs of 
Cumnock ; but before they had reached that place, the re- 

Aan compeared with a notary publick and witneſſes, 
aving ſeparated the cattle ſold by him from the others 

that had been poinded, repreſented to the meſſenger, and 
Gilmour one of the poinders, that theſe cattle were his pro- 
perty, and had been purchaſed from him the day before 
the poinding; that the ſudden failure of the circumſtances 
of his debitor, gave him right to reclaim the cattle, and 
craved, that the meſſenger would return them. But this 
having been refuſed, the reſpondent proteſted, that the poind- 
ers ſhould be liable for the price, and for the damages he 3 


might incur in recovering it; and the reſpondent renewed Zen 

the ſame requiſition and proteſt at the market croſs. aga 

The reſpondent thereafter applied by petition to the ſhe- catt 

rift of Ayr, ſetting furth the fact, and craving warrant for finc 
ſecuring the cattle, until the poinders found caution to im- thai 
plement whatever ſhould be decerned in the event of this cler 
competition ; and, in caſe they refuſed to find ſuch caution, the 

to ordain the cattle to be delivered up to the reſpondent, up- ry, 

on his finding caution, or at leaſt to ſequeſtrate the cattle fore 

| during the competition. "IF cent 
May goth, This petition was appointed to be ſerved upon the, poind- T 
1763. ers, which was accordingly done; and the ſheriff, in Ws 
ate 


the mean time, wrde 5 cattle to remain where they 
were. e d 3 


„ 


1 


John Tennent, in like manner, applied to the ſheriff, and May 3 1ſt, 


obtained a warrant for detaining his cattle, until anſwers 
were lodged to his petition. 

After this, the poinders preſented a petition to the ſhe- 
riff, for removing the embargo laid upon the cattle; on ad- 
viling of which, the ſheriff, of this date, ed war- 

2 to ſell, by public roup, the whole cattle ſo poinded, 
* upon Monday the ſixth of the ſaid month of June; ordain- 
ed the roup to be intimated to the perſons who claimed 
* the foreſaid cattle, that they might attend if they thought 
proper, ordained the cattle bought from each of them, 
to be rouped. ſeparately in parcels, and appointed William 
* Alliſon meſſenger in Mr, to be Judge of ſaid roup.“ 

In conſequence of the foreſaid warrant, the roup did pro- 
ceed, the cattle were ſold, and bills taken for the price, 
payable to the ſheriff clerk of Ayr, for the behoof of all con- 
cerned. —The cattle ſold by the reſpondent, were reſold at 
56 J. 3s. 6d. Sterling, and thoſe fold by John Tennent, were 
reſold at 143 J. 65s. 6 d. Sterling. 

The reſpondent, in his own name, and as aſſignee of John 
Tennent, brought an action againſt the poinders, concluding 
againſt them for payment of the prices at which the foreſaid 
cattle were ſold to Mitchell, with annualrent due thereon 
ſince Lammas 1763; at leaſt, to have it found and declared, 

that he is intitled to demand and take up from the ſheriff 
clerk of Ayr, the whole bills taken by him for the price of 
the ſaid cattle; and alſo concluding againſt Mr. Charles Dal- 
rymple the ſheriff clerk, that he ſhould either deliver up the 
foreſaid bills to the reſpondent, or pay to him the con- 
tents thereof. 

This action having come in courſe before the Lord Elhuock 
Ordinary, his Lordſhip, upon adviſing full minutes of de- 
bate, of this date pronounced the following interlocutor: 
The Lord Ordinary having conſidered the foregoing mi- 


* nute of debate, with the writs produced, in reſpect it is 
* alledged 


1763. | 


June 2d, 
1763. 


June 6th, 
$903. 


Dec. 8th, 
1764. 


E 


alledged by the purſuer, and not denied upon the part 
* of the defenders, that Mitchell is infolvent, and that next 


% day after the bargain made for, and delivery of the black 
« cattle in queſtion, fled the country, and has not been 


* heard of fince: Finds, That the bargain. on the part 


« of Mitchell was fraudulent, and that the property 
© of the cattle was not andere to him, ſo as 
* to be attachable by his creditors in prejudice of the 
* purſuer: And in reſpect the ſaid cattle were ſequeſtrated 
„by the ſheriff depute of Ayr, upon application of the 

* purſuer, and were thereafter {old by warrant of the ſaid 


fx „ ſheriff, and the price paid into the ſheriff clerk's hands, 


Jan. 25th, 


1765. 


or bills or other ſecurities taken therefor, in his name, for 
8 e ches of all concerned; therefore finds, that the purſu- 
er is preferable to the defenders, the creditors of Mitchell, 


e for the proceeds of the ſaid cattle ſo ſold; and therefore 
* ordains Mr. Charles Dalrymple, ſheriff clerk of Ayr, to 


* pay over to the purſuer the price received by him for ſaid. 
„ cattle, and to deliver up and aſſign to the purſuer the 
0 „ bills or other ſecurities that were taken for the ſaid price, 
in ſo far as the ſame have not been paid to him, and de- 
cerns. 
And, upon adviag a repreſentation and anſwers, his 
Lordſhip, of this date, pronounced this interlocutor: Ha- 
* ving conſidered this repreſentation, with the anſwers made 
* thereto for the purſuer, and letter produced with the ſaid 


* anſwers, by which James Mitchell acknowledges his in- 


8 ſolvency, and that he had intimated a meeting of his 
* creditors ; which letter bears date the 19th day of May 


1743, being the ſecond day after the purchaſe of the cat- 
Atle libelled ; refuſes the deſire of the repreſentation, and. 


* adheres to the former interlocutor.” 


The petitioners have reclaimed to your Lordſhips; and 


the petition having been appointed to we ſeen and anſwer- 
"© 


E 5 JJ 
of this is humbly offered upon the part of the reſpon- 


dest. 
And, with ſubmiſſion, the interlocutors of the Lord Or- 


dinary ſtand upon clear and ſolid grounds: Mitchell was 


undoubtedly in the moſt bankrupt circumſtances when he 


purchaſed theſe cattle upon the 17th of May 1763; even 
before this time, he was under ultimate diligence. The 


very next day after the purchaſe, he is found upon the road 


to England with a conſiderable drove of cattle, of which 


theſe in queſtion were a part: The cattle are poinded by his 
creditors ; after which he runs oft, and appears no more in 
public; but is abſconding from the diligence of his credi- 
tors: Whether he left that part of the country immediate- 
ly, is immaterial: If he was abſconding, it muſt have the 
ſame effect in law. And this appears evident; for, upon 


the 3oth May, he is entered in the Abbey books, as having 


retired to that ſanctuary; and ſome time thereafter, he wem 
off for the Eaft Indies. 

Moſt of theſe facts are notorious, and the whole of them 
could be eaſily proved. At the ſame time, a proof in this 
caſe will be altogether unneceſlary ; becauſe it 1s proved by 


the letter of the 19th May 1763, two days after the date of 
the purchaſe of the cattle from Mitehell to Mr. Macgill of 


Fingancleugh, that he had intimated a meeting of his cre- 
ditors, to make a total ſurrender to them, as he was no 
longer able to ſtand his ground. 

The letter is recited verbatim in the petition; and it clear- 
ly eſtabliſhes, that a / ceſſio was made by the bankrupt 
within two days of. the fale of the cattle in queſtion ; and 


therefore, upon the principles eſtabliſned in the caſe of 


Cave's creditors, and which has hitherto been conſtantly 
held. to be law, the purchaſe was a moſt fraudulent tranſ- 
action upon the part of Mitehell: The law preſumes, that 
dolus dedit cauſam contractui; and conſequently, the ſale be- 


ing null and void; the N was not transferred; a ve: 
Yindicatio 


Page th. 


ä 


windicatio was competent at the inſtance of the ſellers : 
if ſo, multo magis muſt they be preferable to anterior credi- 
rors of the bankrupt, pretending to carry off the cattle by 
legal diligence. 

To bring a bankrupt under the predicament of the fore- 
ſaid deciſion, it is by no means neceſſary, that a perſon be 
bankrupt in terms of the ſtatute 1696 ; (altho', if that was 
neceſſary, Mitchell was likeways under that deſcription ; 
becauſe, at the ſame time that he was notoriouſly inſolvent, 
he was abſconding from the diligence of his creditors : 0 
But, as has been already obſerved, that is not neceſſary to 
be urged 3 in this caſe ; many a man has given way, who 
never became; bankrupt, in terms of the ſtatute 1696; and 
yet, according to the principle eſtabliſhed by the foreſaid 
deciſion, every purchaſe made within three days of the for; 
celſio, ruſt be deemed fraudulent, and will intitle the ſeller 
to reclaim his own goods. 

And indeed, the preſent caſe is much {ſtronger than that 
of Cave's creditors : Tor, in that caſe, the bargain was 
made three months before the. for: ceſſio; and which there- 
fore might have been preſumed to have been made bona f- 
de by the bankrupt ; and yet the ſeller was found prefera- 
ble, as to ſuch goods as were delivered within three days 
of the fori cefſio : Whereas, in this caſe, your Lordſhips 
will obſerve, that the bargain was made only two days be- 
fore an intimation to his creditors af making a total ſur- 
render to them ; after which he abſconded ; in a few days 
thereafter retired to a ſanctuary; ; and, at laſt, fled out of 


the kingdom. 


Mitchell therefore, was not only guilty of a groſs fraud 


in receiving the cattle ; but it be muſt preſumed pre/umptione 
Juris et de jure, that the ſale was made with a fraudulent 


intention.— The ſale was conſequently funditus null and 
void; the property was not transferred, and the reſpondent 


ww ould] be well founded in a rei vindicatio of the ſubjects. 


At 


And 


. 


© 0 

At the ſame time, it is not neceſſary to carry the point ſo 
far; the queſtion is not here with a ſecond purchaſer from 
the bankrupt, but with his creditors, pretending to affect 
them with legal diligence ; and therefore, can only take 
them tantum et tale, as they were in him; nor ought they 
to be allowed to avail themſelves of his fraud. The plea 
of the reſpondent 15 moſt favourable, -and founded in the 
clearelt principles of equity.—He is certans damnum vitare; 
whereas the petitioners are attempting lucrum captare from 
this ſale ; and upon theſe principles, it was decided in fa- 
vours of the ſellers, in the well known caſe, Prince contra 
Pallet, 22d December 1680, obſerved by Lord Stair ; as al- 
ſo, Mair contra Maxwell, 18th January 1715, obſerved by 
Bruce : And the ſame thing was found in a late caſe, con- 
tained in the Faculty collection, diz. 20th February 1752, 
Forbes contra Main; in which laſt caſe, Elizabeth Rolland 
having obtained a cefſ 9 bonorum, and having thereafter be- 
gun to trade as formerly, and having commiſſioned a par- 
cel of wines from Meflrs. Mains and company, merchants 
in Lisbon, the ſame, upon their arrival at Leith, were arreſt- 
ed by one of her anterior creditors ; and your Lordſhips 
preferred the ſellers to the arreſter. 

It is ſaid in the petition, that the purchaſe of theſe cattle, 
and delivery of them upon the 17th, upon a bill's being grant- 
ed for the price, affords ſufficient evidence, that Mitchell at 
that time was of good credit in the country where he reſid- 
ed; ſo that, at this time it is clear and evident, that he had 
no intention cedere foro, but that he was in the courſe of 
providing a ſtock of cattle for the Eugliſh markets, which, 
trade he had carried on for ſeveral years before; and that 
it is obvious from every circumſtance of his conduct, that 
he intended to rcturn to his own country, after the ſale of 
the cattle at the Engli/h market; for that he did not ſecret 
or diſpoſe of any of his effects, but left his ſtocking and 


lervants upon his farms, in the ſame manner he was accu- 
| ſtomed 


E 
ſtomed to do in former times. That ſuperveening inſolven- 
cy, is no proof of either actual or intentional fraud; but 
the fraud muſt be proved, either by poſitive and direa 

roof, or from facts and circumſtances; and that altho', in 
the cal of Cave's creditors, it was eſtabliſhed, that the 777 70 
fori ſuperveening intra biduum vel triduum of the purchaſe 
and delivery, inferred a fraudulent purpoſe and intention; 
vet, that is only eſtabliſhed pręſumpltione juris, and which 
maſt yield to truth, or to ſtronger preſumptions ; and that 
that preſumption. is in this caſe ſufficiently redargued by 
the circumſtances of the caſe. | 
But, in the firſt place, Mitchell's credit was very much 
ſuſpected for ſome months before the date of the tranſacti- 
on in queſtion ; and accordingly. it appears, that ſundry 


hornings had been taken out againſt him in the months of 
March and April preceeding ; yea, fome of his creditors, 
particularly, George Johnſton merchant. in London, took out 
a caption againſt him for. 105 J. Sterling, in the month of 
March preceeding; and the poindings now 1n queſtion, exe- 
cute the very day after the fale, do clearly ſhow the embar- 
raſſed ſituation his aftairs-then. were in, tho' the reſpondent : 
and cedent were moſt unwarily led in to truſt him. : 
But, 2do, It can have no influence upon the preſent que- + 
ſtion, even altho' it ſhould- appear, that he was in. good cre- " 
dit: It can prove no more than this, that the country were 5 
deceived about his circumſtances ; and indeed, a queſtion 1 
of this nature cannot well occur, without ſuppoſing ſuch a a 
deception. A man in bankrupt circumſtances will not be ” 
truſted; but as in law and 6, WF it will be preſumed, that _ 
a man is acquainted.with his own ſituation; ſo, when a man lo 
in bankrupt circumſtances. poſſeſſes himſelf of other peo- 4 
ples effects, and gives way in two or three days thereaf. £ 
ter, the law does preſume, that the ſame was done with a M 


fraudulent intention; and the reſpondent humbly appre- 
hends, that this preſumption i is eſtabliſhed, n Juris * 
4 


ke. N 
et de jure. —If actual fraud could be proved, it would Be- 
ſufficient, altho' the bargain and delivery had been made long 
before the for: ceſſio; but where the ſame does happen with- 
in two or three days of the bargain or delivery, the reſpon- 
dent apprehends, that it affords an invincible proof of 
fraud. 155 | | | 

At the ſame time, it is unneceſſary to enter into the que- 
ſtion, Whether caſes may occur, attended with ſuch cir- 


cumſtances, that the law will hold a bargain to be fair and 


honeſt, notwithſtanding of the purchaſer's giving way with- 
in three days of the ſale? It 1s fufficient to ſay, that no ſuch 
circumſtances do here occur, which can make this caſe an 
exception from the general rule that was moſt ſolemnly e- 
ſtabliſhed in the caſe of Cave's creditors.—On the other 
hand, the circumſtances. of. this caſe do tend much to 
ſtrengthen the legal preſumption : For, when it is conſider- 
ed that Mitchell was at the time of the purchaſe in ſu@h 

deſperate and bankrupt circumſtances, that he had not the 
leaſt reaſon to expect to ſtand his ground; that at the ſame 
time, there was a train of diligence: going on againſt him, 
at the inſtance of his creditors ; that upon the cattle's be- 
ing ſeized, he abſconds, and ſoon thereafter flies the coun- 
try, and has never hitherto returned: It muſt give convic- 
tion, that he was going off with theſe, in the view of not 
returning; and that he truly intended, not only to defraud 
the reſpondents, but likewiſe his whole other creditors, of 
the price from thence ariſing. And what ſtrongly ſtrength- 
ens this preſumption, is, that (as the reſpondent has been 


informed) when he went off with the cattle, he carried a- 


long with him all the papers that he had of any value : 
And as to what is ſaid, that he left his ſtocking upon his 
farms, as uſual ; the fact is, that he was carrying the bulk 
of it along with him, and any part of the ſtocking that 
remained, which was but trifling, and which was probably 
left for a blind to his creditors, that they might not take 
the alarm, the ſame was poinded upon the ſame day that 
the cattle in queſtion were poinded. But it is unneceſfary- 
to inſiſt upon theſe circumſtances, as the fraud is LON 
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Iy eſtabliſhed, by his giving way within two days oof: the 


ſale, and is of itſelf ſufficient to prefer the reſpondent in 
the preſent competition. 


It is ſaid in the petition, that the ſpace of time that in- 


terveened between the purchaſè of theſe cattle, and the ac- 
tual ceſſio, delivers them from the preſumptive fraud, and 


throws the onus probandi upon the reſpondent; that this 


purchaſe was, de facto, made with-a fraudulent intention, 

mox cedere foro; for that it is not true, that Mitchell imme- 
diately abſconded, and fled the country after the poinding, 
for that for ſeveral days after the poinding, he appeared pu- 
blickly, and did not retire to the 7 till the 3oth of 


May. 
Whether Mitchell immediately left the country, or not, 


ndent's information, he did not afterwards appear pu- 

ickly. But, 2do, It is of very little conſequence how theſe 
facts do ſtand: It is ſufficient to ſay, that he gave way im- 
mediately after the poinding. And accordingly, it appears 
from the foreſaid letter of the 19th May, which was only 
two days after the fale in queſtion, that he made a formal 


5. the poinding, is immaterial; as, according to the re- 


intimation thereof to his creditors, and had called a gene- 


ral meeting of them, in order to make a total ſurrender to 
them: And accordingly, in that letter, he begs of the gen- 
tleman to whiom it is addreſſed, that he would take the 
trouble of being a truſtee for behoof of his creditors. 

The reſpondent does not found upon this letter to prove 
actual fraud againſt Mitchell. It is not to be imagined, that 
Mitchell would condemn his own conduct, by publiſhing 
any thing fraudulent upon his part: On the contrary, it is 
natural to imagine he would endeavour to palliate his con- 
duct as much as poſſible. But the letter clearly eſtabliſhes 
this fad, that Mitchell foro ceſſerat within two days of the 
fale. This is ſufficient for the reſpondent's purpoſe ; for if 
that be eſtabliſhed, the ſale, of conſequence, muſt be deem- 
ed fraudulent. 


11 reſpect whereof, &c. 
RO, MACO. EEN. 


